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Foodwatch Input into the Call for Evidence on Audiovisual Media Services Directive
(AVMSD)

foodwatch is a European non-profit consumer organisation that has been fighting for safe, healthy and
affordable food for all people since 2002. foodwatch operates at the national and European levels and
has offices in Austria, France, Germany, the Netherlands and Brussels. More about foodwatch:

www.foodwatch.org/en/about-foodwatch/

We welcome the opportunity to share our views on how the Audiovisual Media Services
Directive (AVMSD) could be revised to better protect children and the European
population more broadly from harmful marketing. The consultation is particularly timely,
as the Commission has just published the EU Cardiovascular Health Plan as the Digital
Fairness Act Initiative is ongoing.

The review of the AVMSD must ensure effective regulation of the
marketing of unhealthy’ food and beverages, in order to protect
children

An important goal of the AVMSD is to protect children from harmful content—both
within editorial content and advertising activities.

Children in Europe spend a lot of time in front of screens: 42% of children spend at least
two hours a day on screens during weekdays, and 78% on weekends.? In addition to on-
demand video platforms such as Netflix and YouTube, social media such as TikTok,
Snapchat, and Instagram also play a very important role.

The omnipresent advertising of unhealthy foods on these media is a major driver of
unhealthy eating patterns among children.

Evidence shows that marketing contributes significantly to the fact that one in three
primary school children in Europe is overweight or obese and less than half of all

" As defined by WHO Nutrient Profiling Model https://www.who.int/europe/publications/i/item/WHO-
EURO-2023-6894-46660-68492

2 https://www.who.int/europe/news/item/04-11-2025-childhood-obesity-and-overweight-remain-a-major-
concern-across-the-region--new-who-report-finds
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children in Europe eat fruit or vegetables every day.® This is because advertising for
unhealthy foods has been shown to increase consumption and influence children's
choices and preferences.*

Self-regulation has failed Europe’s children

The 2023 WHO Guideline, which is based on the latest evidence, calls on governments
to protect children of all ages from the marketing of unhealthy food, specifically
recommending the implementation of policies to restrict unhealthy food marketing to
which children are exposed. Importantly, such policies should:

e be mandatory;

e protect children of all ages;

e use a government-led nutrient profile model to classify foods to be restricted
from marketing;

* be sufficiently comprehensive to minimize the risk of migration of marketing to
other media, to other spaces within the same medium or to other age groups;
and

* restrict the power of food marketing to persuade.®

Article 9(4) AVMSD fails to implement every single aspect of this evidence-based
Guideline. It aims to protect children from the advertising of foods high in fat, salt and
sugar (HFSS products) through self-regulatory approaches.® This approach is a failure.
(see Annex below to explain why in full).

8 https://www.who.int/europe/news/item/03-03-2023-childhood-obesity--five-facts-about-the-who-
european-region

4 https://pubmed.ncbi.nlm.nih.gov/35499839/

5The WHO Guideline refers to its accompanying WHO/Unicef policy guidance also published in 2023
which supplements the WHO Guideline by providing step-by-step, practical guidance through the four
main stages of the policy cycle: 1) preparation; 2) development; 3) implementation; and 4) monitoring and
evaluation: Taking action to protect children from the harmful impact of food marketing: a child rights-
based approach (WHO and Unicef: Geneva, 2023).

5 Art.9.4: “Member States shall encourage the use of co-regulation and the fostering of self-regulation
through codes of conduct as provided for in Article 4a(1) regarding inappropriate audiovisual commercial
communications, accompanying or included in children's programmes, for foods and beverages
containing nutrients and substances with a nutritional or physiological effect, in particular fat, trans-fatty
acids, salt or sodium and sugars, of which excessive intakes in the overall diet are not recommended.
Those codes shall aim to effectively reduce the exposure of children to audiovisual commercial
communications for such foods and beverages. They shall aim to provide that such audiovisual
commercial communications do not emphasise the positive quality of the nutritional aspects of such
foods and beverages.”
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The EU Pledge, a voluntary commitment by leading European food companies, has
not resulted in children being protected from advertising. The self-imposed rules are
so weak that in fact they are ineffective in practice. A study by foodwatch shows that
85% of the products advertised to children by the EU-pledge sighatories should not be
advertised to children according to the WHO Europe nutrient profile model.” The
advertising pressure, especially on the internet and television, is also enormous: a study
by the University of Hamburg found that German children who use media see an average
of 15 commercials for unhealthy foods every day.®

What needs to happen? Reduce exposure to advertising of unhealthy food

In order to curb the obesity epidemic in Europe and effectively combat malnutrition in
children, experts from the World Health Organization®, consumer organizations'®, and
many medical associations™ are calling for effective advertising restrictions that
significantly reduce children's exposure to advertising for unhealthy foods."?

1) Clear definitions and legally binding measures needed It is important to define
marketing to children as “any marketing that reaches children”. Achildis a
person below the age of 18.

2) ltis notenough to restrict specific marketing techniques aimed at children, such
as the use of cartoon characters, child idols, or child actors. Instead, it must be
ensured that children see significantly less advertising for unhealthy foods,
regardless of how it is designed. This means:

e No advertising for unhealthy foods should be allowed on linear television
or on-demand video platforms at times when children are typically in front
of screens (6 amto 11 pm);

e The definition of what constitutes an unhealthy food should be based on the
WHO Regional Office for Europe nutrient profile model'3, which was
developed specifically for this purpose.

7 https://www.foodwatch.org/fileadmin/-
DE/Themen/Kinderernaehrung/Kindermarketing_Report/KINDERMARKETING_Studie_2021_DIGITAL_04.p
df

8 https://www.bwl.uni-hamburg.de/irdw/dokumente/kindermarketing2021effertzunihh.pdf

9 https://www.who.int/publications/i/item/9789240075412

10 https://www.beuc.eu/food-marketing-children-game-over

" https://www.dank-allianz.de/files/content/dokumente/150612_DANK-Strategiepapier.pdf

12 https://www.who.int/news/item/03-07-2023-who-recommends-stronger-policies-to-protect-children-
from-the-harmful-impact-of-food-marketing

3 https://www.who.int/europe/publications/i/item/WHO-EURO-2023-6894-46660-68492
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e The regulation of advertising on social media by the companies themselves,
or by influencers acting as an advertising medium, requires further
restrictions, as itis not possible to limit the time that content is available.
In this case, advertising unhealthy foods that are not suitable for children,
according to the WHO nutrient profile model, should be prohibited.

e End the sponsorship by food brands of events with cross-border effects,
unless brands can prove that such sponsorship is not associated with
unhealthy food.

This would effectively protect minors in the EU from the negative effects of advertising
for unhealthy foods and at the same time make it much easier for parents to get their
children excited about healthy eating.

Finally, if the EU fails to regulate harmful marketing to children, Member States
must be allowed to regulate themselves at national level



Annex

Amandine Garde, Professor of Law and Founding Director of the Law & Non-
Communicable Diseases Research Unit at the University of Liverpool in the UK has
made the following summary of why the AVMSD has failed to protect children

Article 9(4) AVMSD fails to implement every single aspect of the WHO evidence-based
Guideline:

Member States shall encourage the use of co-regulation and the fostering of self-
regulation through codes of conduct|[...] regarding inappropriate audiovisual
commercial communications, accompanying or included in children's
programmes, for [unhealthy food].’

Those codes shall aim to effectively reduce the exposure of children to
audiovisual commercial communications for such foods and beverages. They
shall aim to provide that such audiovisual commercial communications do not
emphasise the positive quality of the nutritional aspects of such foods and
beverages.

This provision contains significant loopholes that the food industry has been quick to
exploit, as the EU Pledge —the main EU-wide self-regulatory initiative on food marketing
to children — demonstrates.

e Firstly, it does not define the term ‘children’. Therefore, the signatories of the EU
Pledge have defined a child as anyone below 13 years of age, ignoring the growing
research that teenagers’ diets are also negatively affected by unhealthy food
marketing.’

e Secondly, the EU has failed to adopt an EU-wide nutrient profiling system to
classify foods and identify those that should not be marketed to children.
Although the AVMSD now refers explicitly to the WHO Regional Office for
Europe’s nutrient profile model,™ it does so in the Preamble (which is not legally
binding), not in Article 9 or elsewhere in the main body of the Directive.

e Thirdly, the material scope of Article 9(4) AVMSD is too narrow to limit the risk
that marketing investments will migrate from regulated to unregulated
programmes / media / spaces / settings. In particular, it places undue emphasis
on marketing ‘accompanying or included in children’s programmes’,” thereby
ignoring the extensive evidence that narrowly focusing on ‘children’s
programmes’ is counterproductive: unhealthy food marketing restrictions need to
extend to mixed, family-viewing programmes to which children are exposed in
very high numbers (notwithstanding the audience percentages they make up).
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More generally, the scope of the AVMSD still contains important gaps. Itis
admittedly very helpful that, following its revision in 2018, the scope of the
AVMSD was extended to video-sharing platforms featuring user-generated
content, including YouTube, Instagram and TikTok. As a result, it now applies to
influencer marketing when such marketing features in user-generated videos
posted on video-sharing platforms. However, the AVMSD still does not apply to
marketing which does not appear either in a programme or in a user-generated
video posted on a video-sharing platform. This means that it does not regulate
food marketing featuring on the websites of food businesses; or on social media
posts that do notinclude user-generated videos.

Fourthly, the AVMSD does not restrict the power of food marketing to persuade.
More specifically, it does not regulate the marketing of unhealthy food by
celebrities or social media influencers, through the use of licensed or equity
brand characters, or the offer of free toys with unhealthy food which all increase
the appeal for children of such food. Only the use of nutrition and claims made
on food is specifically addressed at EU level, which means that of all the many
techniques that the food industry use to promote their products and brands, only
one has led to the adoption of specific rules at EU level to curb the power of
marketing."

* Fifthly, Article 9(4) AVMSD rests on self-regulation, not mandatory, government-
led legislation. As a result, many food businesses that manufacture, distribute
and promote unhealthy food operate outside the constraints of the law. More
fundamentally, it seems counter-intuitive that the food industry, which engages in
extensive lobbying against the imposition of marketing restrictions, should be
entrusted with the development, implementation and monitoring of policies that
it systematically opposes. Notwithstanding the imperative of avoiding conflicts of
interest, the EU has relied on ineffective mechanisms which have arguably
allowed such conflicts to flourish, with little reflection on what would constitute
appropriate forms of engagement. Industry pledges are riddled with loopholes,"
and this is particularly true of the EU Pledge."" As such, they do not provide the
effective protection that Member States and the EU should grant all children from
harmful marketing. It is therefore regrettable that the EU failed to change its
approach when given an opportunity to do so as the AVMSD was being revised in
2018, notwithstanding the many calls to this effect.""

Determining what falls within the scope of the AVMSD and what falls outside is complex
in the absence of a specific set of rules dedicated to the regulation of unhealthy food
marketing to which children are exposed.*What is clear, however, is that Article 9(4)
AVMSD as currently drafted will not effectively reduce the overall exposure of children to



unhealthy food marketing and cannot therefore achieve the objective it pursues of
protecting them from its harmful impact.

"We use ‘unhealthy food’, whilst the AVMSD uses ‘foods and beverages containing nutrients and
substances with a nutritional or physiological effect, in particular fat, trans-fatty acids, salt or sodium and
sugars, of which excessive intakes in the overall diet are not recommended’. Unhealthy food is often ultra-
processed and nutritiously poor. The argument made here merely highlights the importance of adopting
evidence-based food categorization models that are driven by public health objectives and are free from
industry undue interference.

1 See, in particular, Taking action to protect children from the harmful impact of food marketing: a child
rights-based approach (WHO and Unicef: Geneva, 2023), and specifically References 24, 48, 101-103.

il Recital 28 of the Preamble of the AVMSD. Note that the WHO EURO nutrient profile model was recently
revised: WHO Regional Office for Europe nutrient profile model: second edition (WHO: Copenhagen,
2023).

v The problem is compounded by the fact that Article 9(1) AVMSD only prohibits direct marketing to
children — a requirement that is far too narrowly construed to protect children from exposure to unhealthy
food, alcohol or other harmful marketing.

¥ For food information rules, and the regulation of food claims more specifically, see N. Gokani, ‘Front-of-
pack nutrition labelling: a tussle between EU food law and national measures’ European Law Review 33(5)
(2022) 751. See also M. Friant-Perrot and A. Garde, ‘From BSE to obesity: EFSA’s growing role in the EU’s
nutrition policy’, in: A. Alemanno and S. Gabbi (eds), Foundations of EU Food Law and Policy: Ten Years of
the European Food Safety Authority (Routledge, 2014), at p. 135.

ViSee in particular S Galbraith-Emami and T Lobstein, ‘The impact of initiatives to limit the advertising of
food and beverage products to children: a systematic review’ (2013) 14(12) Obesity Review 960; K Ronit
and L Jensen, ‘Obesity and industry self-regulation of food and beverage marketing: a literature review’,
Eur J Clin Nutr 68 (2014) 753-759.

Vi See in particular Food marketing to children needs rules with teeth (BEUC: Brussels, 2021). See also O.
Bartlett and A. Garde, ‘The EU Platform and the EU Forum: New Modes of Governance or a Smokescreen
for the Promotion of Conflicts of Interest?’, in A. Alemanno and A. Garde (eds), The Emergence of an EU
Lifestyle Policy: The Case of Alcohol, Tobacco and Unhealthy Diets (Cambridge University Press, 2015); J.
Jensen and K. Ronit, ‘The EU pledge for responsible marketing of food and beverages to children:
implementation in food companies’ (2015) 69(8) Eur J Clin Nutr 896; and A. Garde, B. Jeffery and N. Rigby,
‘Implementing the WHO Recommendations whilst Avoiding Real, Perceived or Potential Conflicts of
Interest’ (2017) 8(2) European Journal of Risk Regulation 237.

Vil For example, Evaluating the Implementation of the WHO Set of Recommendations on the Marketing of
Foods and Non-alcoholic Beverages to Children: Progress, challenges and guidance for next steps in the
WHO European Region (WHO: Copenhagen, 2018).

*A. Garde, EU Law and Obesity Prevention (Kluwer Law International, 2010); O. Bartlett and A. Garde,
‘Time to Seize the (Red) Bull by the Horns: the EU’s Failure to Protect Children from Alcohol and Unhealthy
Food Marketing’ (2013) 38(4) European Law Review 498; O. Bartlett and A. Garde, ‘The EU’s Failure to
Support Member States in their Implementation of the WHO Recommendations: How to Ignore the
Elephantin the Room?’ (2017) 8(2) European Journal of Risk Regulation 251; N. Feci and P. Valcke,
‘Between minimal standards and national variation: Minimum harmonization of advertising rules’, in H.
Ranaivoson, S. Broughton Micova and T. Raats (eds), European Audiovisual policy in transition (Routledge,
2023), at p. 56.



