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A. Introduction

1. Foodwatch instructs me in connection with a measure a Member State of the European
Union (‘Union’) may adopt requiring national mandatory Nutri-Score front-of-pack

nutrition labelling (‘FoPNL’) on prepacked food and non-alcoholic beverages.

2. My instructions are to seek and identify a supportive potential route in Union law
through which a Member State might adopt a measure requiring mandatory Nutri-Score
labelling nationally, focusing on the provisions of horizontal Union food information
law. As no proposed national measure requiring Nutri-Score labelling has been given to
me, | am asked to proceed in principle and on the basis of the hypothetical adoption of
a measure consistent with the broad principles and characteristics of Nutri-Score as
generally implemented rather than a particular national measure. My instructions do not
extend to providing an assessment of all relevant legal issues, objections or
counterarguments. My instructions are limited to summarising here the broad outcomes
of my analysis concisely, and only concerning selected and targeted legal considerations

that support the case for a potential route.

3. Within the scope of my instructions, my analysis identifies that Union law does not
necessarily preclude a Member State from adopting a measure requiring mandatory

Nutri-Score labelling nationally, and that there is in principle a legally arguable potential



pathway for a Member State to adopt a measure mandating Nutri-Score labelling
provided that the measure is otherwise compatible with Union primary and secondary

law.

4.  Iproceed as follows. Section B concerns the competence of the Member States. Section
C relates to the requirements under Union secondary legislation on fair information
practices. Section D concerns the principle of proportionality. Section E provides a short

summary. | remain available for further advice.

B. Competence of the Member State to adopt a measure on mandatory Nutri-Score

labelling nationally

5. The Treaty on European Union (TEU) acknowledges that competences not conferred on
the Union remain with the Member States.! The internal market and consumer
protection’ are areas of competence shared with the Member States.’ It is these
competences that are the primary legal bases under which Union food information law
is adopted. The Union’s harmonisation of food information includes Regulation
1169/2011 on food information to consumers (‘FIC Regulation’, ‘FICR’) adopted on 25
October 2011.* The FIC Regulation harmonises the general principles, requirements and
responsibilities governing food information intended for the final consumer, in particular

food labelling, under the responsibility of the food business operator.’

6.  The FIC Regulation does not explicitly state the extent to which the competence of the
Member State is excluded. Article 38(1) FICR provides that “As regards the matters

! Article 4(1) TEU.
2 Article 4(2) TFEU.
3 Article 4(1) TFEU. See Article 114 TFEU.

4 Regulation (EU) No 1169/2011 of the European Parliament and of the Council of 25 October 2011 on the provision of
food information to consumers, amending Regulations (EC) No 1924/2006 and (EC) No 1925/2006 of the European
Parliament and of the Council, and repealing Commission Directive 87/250/EEC, Council Directive 90/496/EEC,
Commission Directive 1999/10/EC, Directive 2000/13/EC of the European Parliament and of the Council, Commission
Directives 2002/67/EC and 2008/5/EC and Commission Regulation (EC) No 608/2004 Text with EEA relevance OJ L 304,
22.11.2011, pp. 18-63.

5 Article 1 FICR.



specifically harmonised by this Regulation, Member States may not adopt nor maintain
national measures unless authorised by Union law. Those national measures shall not
give rise to obstacles to free movement of goods, including discrimination as regards
foods from other Member States.” Article 38(2) provides that “Without prejudice to
Article 39, Member States may adopt national measures concerning matters not
specifically harmonised by this Regulation provided that they do not prohibit, impede

or restrict the free movement of goods that are in conformity with this Regulation.”’

7.  The competence of the Member State to adopt a measure requiring mandatory Nutri-
Score labelling nationally likely turns on whether Nutri-Score is a matter specifically
harmonised or not. This is not an issue that the Court of Justice of the European Union
(‘CJEU’) has provided direct guidance on. The CJEU did however provide guidance on
whether a form of labelling fell within matters specifically harmonised or not in the
Lactalis case. The CJEU acknowledged the difficulty that what is a matter specifically
harmonised is not listed in any provision and the identification of those matters must be
carried out in strict conformity with the wording of the FIC Regulation.” The CJEU did
not provide explicit or sufficiently clear guidance on the intensity of harmonisation, how
to identify whether a matter was specifically harmonised or not, nor on the extent of
harmonisation of the list of mandatory particulars. Rather, the CJEU restated the position
in light of the wording of Article 38 FICR, which distinguishes between the category of
“matters specifically harmonised”® and “matters not specifically harmonised™ by the

FIC Regulation.

8. Nutri-Score does not appear to be directly “specifically” harmonised. The FIC
Regulation does not include harmonising provisions on Nutri-Score directly. Nutri-
Score labelling does not appear to fall within the specific provisions on nutrition
information. While both the nutrition declaration and Nutri-Score labelling are

concerned with the provision of information concerning nutrition, Nutri-Score captures

¢ Article 38 FICR.

7 Case C-485/18 Groupe Lactalis v Premier ministre and Others ECLI:EU:C:2020:763, para 25.
8 See Article 38(1) FICR.

° See Article 38(2) FICR.



information beyond energy and micro- and macro-nutrients! by also including
ingredients in its underlying nutrient profiling model. The nutrition declaration concerns
content per quantity, whereas Nutri-Score provides an indication of the outcome of an
assessment. Nutri-Score labelling also does not appear to fall within the specific
provisions on the principal field of vision!! that is concerned with the repetition of the
information given in the nutrition declaration in abridged form.!'? Similarly, Nutri-Score
also does not appear to fall within the specific provisions on additional forms of
expression or presentation for similar reasons'® and because those provisions concern
non-interpretive information provided in addition to words and numbers. In principle,
therefore, the competence of a Member State may not be constrained to the extent of
precluding a measure on mandatory national Nutri-Score provided the Member State
does not prohibit, impede or restrict the free movement of goods that are in conformity

with the FIC Regulation.

C. Compatibility of Nutri-Score with the substantive provisions in the FIC Regulation

10.

A Member State measure on mandatory national Nutri-Score labelling shall comply with
the minimum standard of protection in the FIC Regulation, particularly set out under

Article 7 FICR.

Under Article 7(2) FICR, Nutri-Score labelling shall be accurate. This appears to be
established. The score determined by the nutrient profiling model accurately reflects the
meaning the average consumer would take, namely the alignment of the food product
with guidelines and scientific research on nutrition and health. The Nutri-Score nutrient
profiling model began with a model developed for United Kingdom agencies to underpin

rules on food marketing to children, and was extensively researched.'* That model,

19 See Article 2(2)(s) FICR.

11 See Article 2(2)(1) FICR.

12 See Articles 30(3) & 34(3)(a) FICR.
13 See Article 35 FICR.

14 eg M Rayner and others, 'Nutrient Profiles: Further Refinement and Testing of Model SSCg3d' (Food Standards Agency
2005); M Rayner and others, 'Nutrient Profiles: Development of Final Model' (Food Standards Agency 2005); M Rayner, P



11.

which classified food in a binary manner, was tested in French populations, with
evidence suggesting it adequately assessed dietary choices.!> The model was adapted to
classify food products according to five levels.'® A body of published international
evidence has developed assessing the nutritional quality of food product composition

against nutrition guidelines in multiple Member States.!”

Under Article 7(1) FICR, Nutri-Score labelling shall not be misleading. The assessment
is to be based on the labelling as a whole after an overall examination of the various
items comprising the labelling with particular account taken of the words and depictions
used as well as the location, size, colour, font, language, syntax and punctuation of the
various elements on the packaging.'® The average consumer' is likely to interpret the
five scores as indicating relative indications. The average consumer who is reasonably
well-informed and possesses background knowledge?® would be aware that Nutri-Score
labelling relates to alignment with dietary recommendations rather than instructions on
consumption. The average consumer is also reasonably observant and not likely to be

misled in the presence of sufficient accurate information.?! Consumers are expected to

Scarborough and L Stockley, Nutrient Profiles: Applicability of Currently Proposed Model for Uses in Relation to
Promotion of Foods to Children Aged 510 and Adults (Food Standards Agency 2005).

15 eg C Julia, 'Development and Validation of an Individual Dietary Index Based on the British Food Standard Agency
Nutrient Profiling System in a French Context' (2014) 144(12) Journal of Nutrition 2009; C Julia, 'Validation of the FSA
Nutrient Profiling System Dietary Index in French Adults — Findings from SUVIMAX Study' (2016) 55(5) European
Journal of Nutrition 1901; S Adriouch and others, 'Association Between a Dietary Quality Index Based on the Food
Standard Agency Nutrient Profiling System and Cardiovascular Disease Risk Among French Adults' (2017) 234
International Journal of Cardiology 22.

16 C Julia and others, 'Discriminating Nutritional Quality of Foods Using the 5-Color Nutrition Label in the French Food
Market: Consistency with Nutritional Recommendations' (2015) 14 Nutrition Journal 100.

17 L Dréano-Trécant and others, 'Performance of the Front-of-Pack Nutrition Label Nutri-Score to Discriminate the

Nutritional Quality of Foods Products: A Comparative Study across 8 European Countries' (2020) 12(5) Nutrients 1303; F

Szabo de Edelenyi and others, 'Ability of the Nutri-Score Front-of-Pack Nutrition Label to Discriminate the Nutritional

Quality of Foods in the German Food Market and Consistency with Nutritional Recommendations' (2019) 77 Archives of
Public Health 28; M Santos and others, 'Nutritional Quality of Foods Consumed by the Portuguese Population According to
the Nutri-Score and Consistency with Nutritional Recommendations' (2023) 120 Journal of Food Composition and Analysis

105338.

18 Case C-195/14 Bundesverband der Verbraucherzentralen und Verbraucherverbinde - Verbraucherzentrale
Bundesverband e.V. v Teekanne GmbH & Co. KG. ECLI:EU:C:2015:361.

19 Case C-210/96. Gut Springenheide GmbH and Rudolf Tusky v Oberkreisdirektor des Kreises Steinfurt - Amt fiir
Lebensmitteliiberwachung. ECLI:EU:C:1998:369.
20 Case C-465/98 Verein gegen Unwesen in Handel und Gewerbe Kéln eV v Adolf Darbo AG ECLI:EU:C:2000:184.

21 See Case C-373/90 Criminal proceedings against X [1992] ECR 1-00131.
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read labels and not purchase products based on general impression.?? The Nutri-Score
nutrient profiling model determines the final score based on a composite score per
100g/ml of energy, saturates, sugars, salt, protein, fibre, as well as fruit, vegetables and
legumes. Therefore, the score presented to consumers provides an evaluation of data that
is mostly available on labelling and which the consumer can use to form their own

assessment of.>

Under Article 7(2) FICR, Nutri-Score labelling shall be clear and easy to understand.
The design requirements of Nutri-Score labelling appear to satisfy these requirements.
Where colour printing is practicable, the Nutri-Score label is given five colours for the
scores (dark green, light green, yellow, light orange and dark orange) and grey for the
background. The central element displaying the score is surrounded by a white block
distinguishing it from other design features on labelling or packaging and, against white
or very pale backgrounds that make it hard to make out the shape of the white module
due to low contrast, it should be surrounded by a grey border. Surrounding the label is
an area of space that shall be kept free of text. The Nutri-Score label is positioned in the
lower third of the front of the packaging. Its proportions are consistent and its size is
calculated by determining the width using the formula, in the case of rectangular
packaging, of one-tenth of the sum of the packaging length and height. This may be
increased by up to 10%, but the size shall always be between 17-45mm wide. This results

in a minimum x-height of 1.2mm.>*

D. Proportionality of Nutri-Score

13.

A measure on mandatory national Nutri-Score labelling shall be proportionate. Under

the suitability limb of proportionality, it is necessary to determine whether the measure

22 Case C-120/78 Rewe-Zentral AG v Bundesmonopolverwaltung fiir Branntwein [1979] ECR 00649; Case C-51/94
Commission of the European Communities v Federal Republic of Germany [1995] ECR 1-03599.

23 Santé Publique France, Conditions of use of the “Nutri-Score” logo (17 March 2025)
https://www.santepubliquefrance.fi/sites/default/files/rdd/document/march2025CoU_EN.pdf.

24 Santé Publique France, Nutri-Score Graphic Charter (March 2024)
https://www.santepubliquefrance.fi/sites/default/files/rdd/document/SPF-CharteNutriscore-ENG-march_2024.pdf
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on mandatory national Nutri-Score can attain its objectives.>> Under the necessity limb,
it must be determined whether a less intrusive measure could be equally effective as the
proposed labelling to attain the objectives. If there are equally effective alternative

policy options, the Member State is bound to choose the least intrusive one.?¢

A Member State’s objectives for a measure on mandatory national Nutri-Score labelling
would likely be multiple. A primary objective is likely to be to contribute to empowering
consumers to make more informed food decisions through the provision at both the point
of (potential) sale and point of (potential) consumption of simplified, salient and easy to
use nutrition information on the general alignment of a food product with nutritional
guidance in absolute terms and relative to other products particularly within the same
category. Nutri-Score is both evaluative and semi-directive, uses colour, is colour-coded,
presents simple information, and its size and contrast requirements meet and exceed the
FIC Regulation, and it maintains consistent proportions and packaging location. Studies
show that in relevant markets where it is adopted, Nutri-Score labelling is recognised
and supported by consumers, with consumers using it to help make more informed food
decisions. International scientific research supports Nutri-Score labelling in terms of

perception, ease of identification, speed of interpretation and consumer understanding

of use.?’ This appears to hold across diverse populations across Member States.?

25 Case C-456/10 Asociacion Nacional de Expendedores de Tabaco y Timbre (ANETT) ECLI:EU:C:2012:241.

26 Case C-170/04 Rosengren and Others ECLI:EU:C:2007:313; Case C-147/03 Commission v Austria
ECLI:EU:C:2005:427. A third limb of proportionality in a strict sense may also be considered.

27 eg M Egnell and others, 'Objective Understanding of Front-of-Package Nutrition Labels: An International Comparative
Experimental Study across 12 Countries' (2018) 10 Nutrients 1542; M Egnell and others, 'Objective Understanding of the
Nutri-Score Front-of-Pack Label by European Consumers and Its Effect on Food Choices: An Online Experimental Study'
(2020) 17 International Journal of Behavioral Nutrition and Physical Activity 146; P Ducrot and others, 'Objective
Understanding of Front-of-Package Nutrition Labels among Nutritionally At-Risk Individuals' (2015) 7(8) Nutrients 7106;
H Aguenaou and others, 'Comparison of Appropriateness of Nutri-Score and Other Front-of-Pack Nutrition Labels across a
Group of Moroccan Consumers: Awareness, Understanding and Food Choices' (2021) 79 Archives of Public Health 71; L
Kontopoulou and others, 'Online Consumer Survey Comparing Different Front-of-Pack Labels in Greece' (2022) 14
Nutrients 46; L Kontopoulou and others, 'Guideline Daily Amounts Versus Nutri-Score Labeling: Perceptions of Greek
Consumers About Front-of-Pack Label' (2022) 14(12) Cureus ¢32198; E Magriplis and others, 'The Relation between
Consumer Perception and Objective Understanding of Front-of-Package Nutrition Labels (FOPNLs): Results from an
Online Representative Survey' (2024) 16 Nutrients 1751.

28 eg P Ducrot and others, 'Effectiveness of Front-of-Pack Nutrition Labels in French Adults: Results from the NutriNet-
Santé Cohort Study' (2015) 10 PLoS One e0140898; C Julia and others, 'Perception of Different Formats of Front-of-Pack
Nutrition Labels According to Sociodemographic, Lifestyle and Dietary Factors in a French Population: Cross-Sectional
Study among the NutriNet-Santé Cohort Participants' (2017) 7(6) BMJ Open €016108; J De Temmerman and others, 'The
Impact of the Nutri-Score Nutrition Label on Perceived Healthiness and Purchase Intentions' (2021) 157 Appetite 104995.



15. Additional intermediate-term objectives may also include encouraging food
manufacturers to align food product composition more closely with nutrition guidance
through reformulation or new product development, and encouraging healthier
preferences and purchasing and consumption intentions or decisions. Further studies
suggest that Nutri-Score labelling is associated with improvements in the overall
nutritional quality of shopping baskets, particularly amongst members of lower
socioeconomic position groups.”’ Longer-term objectives may include improving
nutrition and public health as part of a broader, consistent and systematic national
approach.’® In this respect, studies suggest that in multiple Member States there is an
association between diets consistent with more favourable Nutri-Score scores and

improved health outcomes.*!

29 eg P Ducrot and others, Tmpact of Different Front-of-Pack Nutrition Labels on Consumer Purchasing Intentions: A
Randomized Controlled Trial' (2016) 50 American Journal of Preventive Medicine 627; M Egnell and others, 'Front-of-
Pack Labeling and the Nutritional Quality of Students' Food Purchases: A 3-Arm Randomized Controlled Trial' (2019)
109(8) American Journal of Public Health 1122; M Egnell and others, 'The Impact of the Nutri-Score Front-of-Pack
Nutrition Label on Purchasing Intentions of Unprocessed and Processed Foods: Post-Hoc Analyses from Three
Randomized Controlled Trials' (2021) 18(1) International Journal of Behavioral Nutrition and Physical Activity 38; P
Crosetto and others, 'Nutritional and Economic Impact of Five Alternative Front-of-Pack Nutritional Labels: Experimental
Evidence' (2020) 47(2) European Review of Agricultural Economics 785; EA Finkelstein and others, 'A Randomized
Controlled Trial Evaluating the Relative Effectiveness of the Multiple Traffic Light and Nutri-Score Front of Package
Nutrition Labels' (2019) 11(9) Nutrients 2236; M Egnell and others, 'Tmpact of Front-of-Pack Nutrition Labels on Portion
Size Selection: An Experimental Study in a French Cohort' (2018) 10(9) Nutrients 1268.

30 See Case C-333/14, para 37; Case C-161/09 Kakavetsos-Fragkopoulos ECLI:EU:C:2011:110, para 42; Case C-98/14
Berlington Hungary and Others ECLI:EU:C:2015:386, para 64.

31 eg C Donat-Vargas and others, 'Five-Color Nutri-Score Labeling and Mortality Risk in a Nationwide, Population-Based
Cohort in Spain: The Study on Nutrition and Cardiovascular Risk in Spain (ENRICA)' (2021) 113(5) American Journal of
Clinical Nutrition 1301; M Bonaccio and others, 'Joint Association of Food Nutritional Profile by Nutri-Score Front-of-
Pack Label and Ultra-Processed Food Intake with Mortality: Moli-Sani Prospective Cohort Study' (2022) 378 BMJ
e070688; M Deschasaux and others, 'Association between Nutritional Profiles of Foods Underlying Nutri-Score Front-of-
Pack Labels and Mortality: EPIC Cohort Study in 10 European Countries' (2020) 370 BMJ m3173; M Deschasaux-Tanguy
and others, Nutritional Quality of Diet Characterized by the Nutri-Score Profiling System and Cardiovascular Disease Risk:
A Prospective Study in 7 European Countries' (2024) 46 Lancet Regional Health Europe 101006; C Franchi and others,
'Updated Nutrient Profiling System Underlying Nutri-Score (UNS-NPS) and Colorectal Cancer Risk' (2025) 79 European
Journal of Clinical Nutrition 635; J Rey-Garcia and others, 'Less Favorable Nutri-Score Consumption Ratings Are
Prospectively Associated with Abdominal Obesity in Older Adults' (2024) 16(7) Nutrients 1020; SR Millar and others, 'The
Nutri-Score Nutrition Label: Associations between the Underlying Nutritional Profile of Foods and Lipoprotein Particle
Subclass Profiles in Adults' (2024) 395 Atherosclerosis 117559; H Montero-Salazar and others, 'Food Consumption Based
on the Nutrient Profile System Underlying the Nutri-Score and Renal Function in Older Adults' (2022) 41(7) Clinical
Nutrition 1541; M Egnell and others, 'Modelling the Impact of Different Front-of-Package Nutrition Labels on Mortality
from Noncommunicable Chronic Disease' (2019) 16 International Journal of Behavioral Nutrition and Physical Activity 56;
M Devaux and others, 'Establishing an EU-Wide Front-of-Pack Nutrition Label: Review of Options and Model-Based
Evaluation' (2024) 25(6) Obesity Reviews e13719.



16.

Alternative interventions may be able to contribute to attaining the objectives pursued
by the Member State. Alternative policies would include education in schools, which
would not be available to adults. Unlike labelling, public information campaigns are
costly, would not give information in relation to individual food products, require
ongoing resources and are not available at both the point of potential purchase and point
of potential consumption. Labelling is available on packaging and targeted to the
(potential) consumer. Nutri-Score labelling can also provide a more accurate overall
impression of the food product. Off-label information, such as accessed through QR
codes, can be insufficiently effective for at-a-glance comparison in everyday shopping
environments. Non-interpretive FOPNL and voluntary Nutri-Score are not equally
effective, with the JRC updated review showing that interpretive is most effective. While
the workability of Nutri-Score is supported through its formal recommendation by
Member States and support from food manufacturers (in France Nutri-Score is supported
by 1538 businesses as of January 2026, with a significant number also in Germany as

of December 2025),* such selective labelling leaves gaps in reach.

E. Summary

17.

Foodwatch instructed me in connection with a measure a Member State of the Union
may adopt requiring national mandatory Nutri-Score front-of-pack nutrition labelling on
prepacked food and non-alcoholic beverages. My instructions were to seek and identify
a supportive potential route in Union law through which a Member State might adopt a
measure requiring mandatory Nutri-Score labelling nationally, focusing on the
provisions of horizontal Union food information law. As no proposed national measure
requiring Nutri-Score labelling was given to me, [ was asked to proceed in principle and
on the basis of the hypothetical adoption of a measure consistent with the broad
principles and characteristics of Nutri-Score as generally implemented rather than a
particular national measure. My instructions did not extend to providing an assessment

of all relevant legal issues, objections or counterarguments. My instructions were limited

32 https://www.santepubliquefrance.fr/content/download/451733/3536067?version=5

33 hittps://www.santepubliquefrance.fr/content/download/451740/3536179?version=3
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to summarising here the broad outcomes of my analysis concisely, and only concerning

selected and targeted legal considerations that support the case for a potential route.

Within the scope of my instructions, my analysis identified that Union law does not
necessarily preclude a Member State from adopting a measure requiring mandatory
Nutri-Score labelling nationally, and that there is in principle a legally arguable potential
pathway for a Member State to adopt a measure mandating Nutri-Score labelling
provided that the measure is otherwise compatible with Union primary and secondary
law. In particular, Nutri-Score is not a matter specifically harmonised and falls within
the retained competence of the Member States. Evidence suggests that for the average
consumer the labelling can be accurate, non-misleading, clear and easy to use as required
under Union secondary legislation. A national measure requiring mandatory Nutri-Score
is also capable of satisfying the principle of proportionality as being suitable to achieve
its legitimate objective, particularly to empower consumers to make more informed food
decisions, and necessary on the basis that there are no other equally effective measures

to meet the objectives likely to be pursued.®*

Dr Nikhil Gokani LLBHons) LLM PhD FRSPH FHEA

May 2026

34 Beyond the analysis here, for further analysis on certain matters raised in this memorandum and other relevant legal
considerations, readers are invited to read the publications written by the author on these issues and which are available
(mostly open access) online. Particular attention is drawn to: N Gokani, ‘Healthier Food Choices: From Consumer
Information to Consumer Empowerment in EU Law’ (2024) 47 Journal of Consumer Policy 271; and N Gokani, ‘Front-of-
Pack Nutritional Labelling: A Tussle Between EU Food Law and National Measures’ (2022) 47(2) European Law Review

153.
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